
 

   
 

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
 
In Re: 
 
Christina Marie Roetering and Kevin 
Michael Roetering, 
 
                    Debtors. 

 

 

 
Court File No. BKY-04-43760 RJK 

 
Chapter 7 Case 

NOTICE OF HEARING & VERIFIED MOTION FOR RELIEF FROM THE 
AUTOMATIC STAY 

 

TO: The Debtors and other entities specified in Fed. R. Bankr. P. 4001(a)(1) and Local 
Rule 9013-3. 

1. Beneficial Loan & Thrift Co. ("BLTC"), by and through its undersigned 

attorneys, gives notice of hearing and moves the court for relief from the automatic stay.  

2. The Court will hold a hearing on this Motion at at 2:00 p.m., on October 28, 2004, 

before the Honorable Robert J. Kressel, U.S. Courthouse, 300 South 4th Street, Minneapolis, 

Minnesota 55415.  THE HEARING ON THIS MOTION MAY BE CONTINUED BY THE 

COURT, AT THE HEARING, WITHOUT FURTHER NOTICE TO ANY PARTY. 

3. Pursuant to Local Rule 9006-1(b), any response to the relief requested herein 

must be filed and delivered not later than October 25, 2004, which is three (3) days (excluding 

Saturdays, Sundays and holidays) before the time set for the hearing or filed and served by mail 

not later than October 19, 2004 which is seven (7) days before the time set for the hearing 

(excluding Saturdays, Sundays and holidays).  UNLESS A RESPONSE OPPOSING THE 

MOTION IS TIMELY FILED, THE COURT MAY GRANT THE REQUESTED RELIEF 

WITHOUT A HEARING. 
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4. This is a core proceeding.  The Petition commencing this case was filed on July 7, 

2004.  This case is now pending before this Court. 

5. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§157, and 

1334, Fed. R. Bankr. P. 5005 and Local Rule 1070-1. 

6. This Motion for Relief from Stay arises under 11 U.S.C. § 362 and Bankruptcy 

Rule 4001.  This Motion is filed pursuant to Bankruptcy Rule 9014 and Local Rule 9013-1 

through 9013-3.  Movant BLTC requests relief from the automatic stay of 11 U.S.C. § 362 with 

respect to the real property as described in Exhibit A that is subjected to a perfected security 

interest in favor of Movant BLTC as shown by the terms of its Mortgage. 

7. That Christina Marie Roetering and Kevin Michael Roetering, (“the Debtors”) 

entered into a Residential Mortgage (the “Mortgage”) with Movant BLTC to secure payment of a 

Loan Repayment and Security Agreement (the “Note”) dated November 16, 1993.  A copy of the 

Mortgage is attached hereto and incorporated herein as Exhibit A.  The Mortgage was recorded 

with the Office of the Registrar of Titles of Hennepin County, Minnesota, as Document No. 

2461484 on January 3, 1994.1    

8. Pursuant to the specific terms and conditions of the Note and Mortgage, the 

Debtors agreed to make certain monthly payments to Movant BLTC.  

9. That an Event of Default has occurred under the terms of the Note and Mortgage 

in that, among other things, the Debtors have failed to make the payments required under the 

Note and Mortgage. 

                                                 
1 The Movant notes that duringa previous foreclosure by advertisement in 2003, the Movant obtained an Order 

from Hennepin County District Court (Exhibit B) correcting an inadvertent satisfaction of mortgage certificate 
which had been recorded.  The Court held that the satisfaction was filed in error and as a result was void and of no 
effect  The Debtor's property remained subject to the Movant's mortgage. 
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10. That pursuant to the provisions of 11 U.S.C. § 362(d)(1)(a), Movant BLTC 

alleges that "Cause" exists for relief from the automatic stay inasmuch as: 

 (i) The Payments due under the Note and Mortgage are in default from April 
23, 2004 to date in the amount of $862.01 per month, plus accrued interest, late charges, 
inspection fees and other costs of collection; and 

 (ii) That as of the date of filing of the Petition, the payoff balance due and 
owing under said Note and Mortgage was approximately $155,284.72 plus additional interest, 
late charges, and other costs of collection.  

11. Movant BLTC's interest in the Property is not adequately protected.  Hennepin 

County estimates that the estimated market value of the property is $200,700, which would be 

subject to Movant BLTC's Mortgage.  Movant BLTC has not had the opportunity to inspect the 

Property recently and does not know whether the Property is currently insured and, if so, for how 

much.  However, Movant BLTC believes that the value of the Property is rapidly depreciating 

and will be worth substantially less based on the Debtors' continuing lack of upkeep stemming 

from the Debtors' current financial condition.  Movant BLTC's interest in the Property is not 

adequately protected.  Moreover, the Debtors have not made any payments to Movant BLTC 

since April 23, 2004.  A continuing default by the Debtors will impair BLTC's interest without 

adequate protection or just compensation.  

12. By reason of the foregoing, good cause exists to lift the automatic stay imposed 

by 11 U.S.C. § 362(a) to allow Movant BLTC to pursue its remedies under applicable state law. 

WHEREFORE, BLTC, by its undersigned attorneys, moves the Court for an Order lifting 
the automatic stay under 11 U.S.C. § 362(a) to allow Movant BLTC to enforce its rights and 
remedies under the Note and Mortgage outlined herein and for such other relief as may be just 
and equitable. 
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DATED: October 1, 2004 

RIDER BENNETT, LLP 
 
 
 
By     /e/ Gregory M. Erickson, Esq.           _ 

Gregory M. Erickson (276522) 
Amy M. Moore (302946) 

Attorneys for Beneficial Loan & Thrift Co. 
333 South Seventh Street, Suite 2000 
Minneapolis, Minnesota  55402 
(612) 340 – 8900 

 

VERIFICATION 

I, Patricia D. Ottolino, Foreclosure Specialist for Beneficial Loan & Thrift Co., declare 
under penalty of perjury that the foregoing Notice of Hearing & Verified Motion for Relief from 
the Automatic Stay is true and correct according to the best of my knowledge, information and 
belief. 

Dated:______________, 2004   BENEFICIAL LOAN & THRIFT Co. 

       By:_________________________________ 
                                                                                           Patricia D. Ottolino 

       Its:_________________________________ 

 

Subscribed and sworn to before me 
this ___ day of _____________ 2004. 
 
 
 
 
      
 Notary Public 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
 
In Re: 
 
Christina Marie Roetering and Kevin 
Michael Roetering, 
 
                    Debtors. 

 

 

 
Court File No. BKY-04-43760 RJK 

 
Chapter 7 Case 

MEMORANDUM OF LAW IN SUPPORT OF MOTION FOR RELIEF FROM THE 
AUTOMATIC STAY 

 

FACTUAL BACKGROUND 

 
On or about November 16, 1993, the Debtors entered into a Residential Mortgage (the 

“Mortgage”) with Beneficial Loan & Thrift Co. ("BLTC") to secure payment of the Loan 

Repayment and Security Agreement (the “Note”) of said date.  A copy of the Mortgage is 

attached and incorporated herein as Exhibit A to this Motion.  The Mortgage was recorded with 

the Office of the Registrar of Titles in Hennepin County, Minnesota, as Document No. 2461484 

on January 3, 1994.  Pursuant to the specific terms and conditions of the Note, the Debtors 

agreed to make certain monthly payments to Movant BLTC.  

An Event of Default has occurred under the terms of the Note and Mortgage in that, 

among other things, the Debtors have failed to make the payments required under the Note and 

Mortgage.  Prior to the Petition Date, the Debtors failed to make multiple payments under the 

Note and Mortgage to BLTC.  Pursuant to the terms of the Note and Mortgage, upon the 

occurrence of an Event of Default, Movant BLTC may declare all sums immediately due and 

payable and may recover from the Debtors all costs and fees incurred by BLTC in exercising its 

rights and remedies under the Note and Mortgage.  As a consequence of the Debtors' default, 

Movant BLTC has the right to accelerate all sums due thereunder. 
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As of the Petition Date, the Debtors were delinquent under the Note and Mortgage in the 

sum of approximately $2,586.03.  As of the date of filing of the petition for relief, the pay-off 

balance under the Note was $155,284.72, plus additional interest, attorneys' fees and other costs 

and charges as of the filing of this case.  Since the execution of the Note and Mortgage, the 

Debtors have consistently been in default under the terms and conditions of the Mortgage.  The 

Debtors' various defaults include, without limitation, allowing for state tax liens to be recorded 

against the property, and numerous payment defaults throughout the history of the Note and 

Mortgage. Property and tax records indicate that real property taxes in the approximate amount 

of $27,545.25 are currently due and owing on the real property subject to BLTC's Mortgage. 

Hennepin County estimates that the estimated market value of the property is $200,700, 

which would be subject to Movant BLTC's Mortgage.  Movant BLTC has not had the 

opportunity to inspect the Property recently and does not know whether the Property is currently 

insured and, if so, for how much.  However, Movant BLTC believes that the value of the 

Property is rapidly depreciating and will be worth substantially less based on the Debtors' 

continuing lack of upkeep stemming from the Debtors' current financial condition.  Movant 

BLTC's interest in the Property is not adequately protected.  Moreover, the Debtors have not 

made any payments to Movant BLTC since April 23, 2004.  A continuing default by the Debtors 

will impair BLTC's interest without adequate protection or just compensation.  Accordingly, 

BLTC prays for relief so that it may exercise its rights and remedies with respect to the Property 

subject to its Mortgage. 
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LEGAL ARGUMENT 

GOOD CAUSE EXISTS FOR GRANTING BLTC RELIEF FROM THE AUTOMATIC 
STAY  PURSUANT TO 11. U.S.C. § 362(d)(1). 

 
The Bankruptcy Code creates an automatic stay upon the filing of a petition in 

bankruptcy.  11 U.S.C. § 362(a).  Section 362(d) of the Bankruptcy Code provides for the 

methods of relief from the automatic stay as follows: 

On request of a party in interest and after notice and hearing, the 
court shall grant relief from the stay provided under subsection (a) 
of this section, such as terminating, annulling, modifying, or 
conditioning such stay- 

 
(1) for cause, including the lack of adequate protection of an 
interest in property of such party in interest; 
(2) with respect to a stay of an act against property under 
subsection (a) of this section, if- 
 
(A) the debtor does not have an equity in such property; and 

 
(B) such property is not necessary to an effective 
reorganization. . . 

11 U.S.C. § 362(d).  Pursuant to 11 U.S.C. § 362(g), the burden is on the Debtor to prove the 

absence of cause and/or adequate protection. 

For the following reasons, "Cause" exists for granting Movant BLTC relief from the 

automatic stay under Section 362(d)(1): 

(a) The Debtors are in default under the Note and Mortgage. 

(b) As of the Petition date, the outstanding arrearage under the Note totaled 

approximately $2,586.03. 

(c) To the extent that any value may be realized for the Debtors' estate, 

BLTC’s knowledge of, and access to, the market for such Property makes 

it more likely that BLTC, as compared to the Trustee, can obtain the best 

price for the Property, which could potentially inure to the benefit of the 

Debtors' estate and the Trustee. 
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(d) The Debtors continue to retain and presumably use and benefit from the 

use of the Property without paying for it.  All the while, the Property 

continues to depreciate in value because of the Debtors' failure to maintain 

the Property. 

(e) BLTC has no proof that the Property is being properly protected from the 

elements and the risk of damage or loss.  

(f) BLTC has no proof that the Property is being properly maintained and 

cared for.  

(g) The Debtors have failed to provide BLTC with adequate protection of the 

Property under Bankruptcy Code § 361.  The Debtors' last payment was 

received by BLTC on April 23, 2004. 

(h) BLTC believes, and therefore avers, that the Trustee will not want to 

provide BLTC with adequate protection of the Property under Bankruptcy 

Code § 361. 

(i) BLTC believes, and therefore avers, that the Trustee will not want to 

retain the Property by curing all defaults under the Note and Mortgage and 

reinstating the terms of the Note. 

BLTC'S INTEREST IN THE PROPERTY IS NOT ADEQUATELY PROTECTED 

 
A creditor may proceed under Section 362(d)(1) to have the stay lifted when the debtors 

are not providing adequate protection of the secured creditor's interest.  The United States Court 

of Appeals for the Eighth Circuit has stated that the amount and nature of adequate protection 

that a secured creditor is entitled to "is a balancing act best left to the discretion of the 

Bankruptcy Judge . . . ."  In re Briggs Transp. Co. 780 F.2d 1339, 1345-49 (8th Cir. 1985). 
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In the present case, BLTC's interest in the Property is not adequately protected.  At the 

time of the Debtors' bankruptcy filing the Debtors were indebted to BLTC in the approximate 

amount of $155,284.72 plus interest, attorneys' fees and other costs and charges (the 

"Indebtedness").  Fees, costs and charges continue to accrue on account of the Indebtedness 

under the terms of the Mortgage and Note, and as provided in 11 U.S.C. § 506(b).  The Debtors 

have failed to make payments due under the Mortgage and Note since April 23, 2004.  

Moreover, the debtors have not made any offer of adequate protection to BLTC.  Accordingly, 

BLTC’s interest in the Property is not adequately protected and BLTC is entitled to relief from 

the automatic stay under Section 362(d)(1). 

Little Equity and Not Necessary for Effective Reorganization 

 
A creditor may also proceed to have the automatic stay lifted, pursuant to 11 U.S.C. § 

362(d)(2), by showing that a debtor does not have any equity in collateral, and that the collateral 

is not necessary for the debtor's reorganization.  In the present case, as set forth above, at the 

time of the Debtors' bankruptcy filing, the Debtors were indebted to BLTC in the approximate 

amount of $155,284.72 plus interest, attorneys' fees and other costs and charges.  Since the 

bankruptcy filing, interest, fees and other costs and charges have continued to accrue as provided 

under the Note and Mortgage and pursuant to Section 506(b).  The Debtors have little equity in 

the Property. 

Where the debtor has no equity in the collateral, the only remaining question under a 

Section 362(d)(2) analysis is whether the property is necessary for the debtor's reorganization.  In 

re Marion Street Partnership, 108 B.R. 218, 225 (Bankr. D. Minn. 1989).  Inasmuch as this case 

is a Chapter 7 case, the Property is not necessary for a reorganization and Movant BLTC is 

entitled to relief from the automatic stay under Section 362(d)(2). 
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CONCLUSION 

 
BLTC has demonstrated that it is entitled to relief from the automatic stay because its 

interest in the Property is not adequately protected, the Debtors have little equity in the Property 

and the Property is not necessary for the Debtors' reorganization.  Thus, under either Section 

362(d)(1) or (2), BLTC is entitled to the relief requested in the Motion, namely that the Court 

modify the automatic stay to allow BLTC to exercise its rights and remedies with respect to the 

Property and grant Movant BLTC such other and further relief as is just and equitable. 

 
 
 
 
 
 
 
 
 
DATED:  October 1, 2004 

RIDER BENNETT, LLP 
 
 
 
By     /e/ Gregory M. Erickson, Esq.          _ 

Gregory M. Erickson (276522) 
Amy M. Moore (302946) 

Attorneys for Beneficial Loan & Thrift Co. 
333 South Seventh Street, Suite 2000 
Minneapolis, Minnesota  55402 
(612) 340 – 8900 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
 
In Re: 
 
Christina Marie Roetering and Kevin 
Michael Roetering, 
 

Debtors. 
 

 

 
Court File No. BKY-04-43760 RJK 

 
Chapter 7 Case 

UNSWORN CERTIFICATE OF SERVICE 
 

I, Tammy J. Estrem, declare under penalty of perjury that on October 4, 2004, I mailed 

copies of the foregoing Notice of Hearing & Verified Motion For Relief From The 

Automatic Stay, Memorandum of Law In Support of Motion For Relief From The 

Automatic Stay, and Order Granting Relief From Automatic Stay by first class mail, 

postage prepaid, to each entity below at the address stated below for each entity: 

Kevin Michael Roetering 
Christina Marie Roetering 
6628 Cardinal Cir. 
Maple Grove, MN  55369 
 

Randall L. Seaver 
12400 Portland Ave. S., Ste. 132 
Burnsville, MN  55337 
 

United States Trustee 
1015 U.S. Courthouse 
300 South Fourth Street 
Minneapolis, MN  55415 
(612)-664-5516 

 

Dated:  October 4, 2004  

RIDER BENNETT, LLP 

By__/e/ Tammy Estrem-Cordes 
 Tammy Estrem-Cordes 
Legal Administrative Assistant 
333 South Seventh Street, Suite 2000 
Minneapolis, MN 55402 
(612) 335-3853 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
 
In Re: 
 
Christina Marie Roetering and Kevin 
Michael Roetering, 
 
                    Debtors. 

 

 

 
Court File No. BKY-04-43760 RJK 

 
Chapter 7 Case 

ORDER GRANTING RELIEF FROM AUTOMATIC STAY 
 

 

This matter came before the Court on October 28, 2004 at 2:00 p.m., upon the motion of 

Beneficial Loan & Thrift Co. ("BLTC") for relief from the automatic stay imposed by 11 U.S.C. 

§ 362(a).  Appearances, if any, were noted on the record.  

Based upon the pleadings, arguments of counsel, and the record and file herein, 

IT IS HEREBY ORDERED: 

1. BLTC shall be granted immediate relief from the automatic stay imposed 

pursuant to 11 U.S.C. § 362(a) with respect to the following real property in which BLTC holds 

a Mortgage: 

REAL PROPERTY IN HENNEPIN COUNTY, MINNESOTA, DESCRIBED 
AS FOLLOWS:   
 
LOT 4, BLOCK 1, MAPLE MEADOWS 10TH ADDITION. 
 
TORRENS CERTIFICATE NUMBER 733922.  TAX MAP OR PARCEL ID 
NO.:  35-119-22-23-0067.   
 
(the "Property"). 

 
2. BLTC may proceed to exercise its rights and remedies in the Property available 

under applicable non-bankruptcy law.  

3. Notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3), this Order is 

effective immediately. 
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Dated:  ________________, 2004.   BY THE COURT: 
              
 
 
       ________________________________ 
        Judge Robert J. Kressel 

       United States Bankruptcy Judge 


